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 1.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MUIR MEDICAL CENTER, WALNUT CREEK 
* TENTATIVE RULING: * 
 
Continued to June 13, 2019 @ 9am per fax of counsel. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-01338 
CASE NAME: MARTINI VS. NEK INS. 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY NEK INSURANCE, INC., et al. 
* TENTATIVE RULING: * 
 
 
           Defendants NEK Insurance, Inc., NEK Life Insurance Planning, Inc., Norman E. Kinsey, 
and Joan Kinsey’s Motion for Summary Judgment, or in the Alternative, Summary Adjudication 
is denied. 
 
 Defendants failed to establish there are no triable issues of material fact and that they 
are entitled to judgment as a matter of law. 
  
 
Background Facts 
 
             Plaintiff, Christopher Martini, an air conditioning technician, was injured during the 
course and scope of his employment with Atlas Heating & Air Conditioning.  Defendants NEK 
Insurance, Inc. and NEK Life Insurance Planning, Inc. had arranged for Atlas to perform various 
repairs and/or maintenance to their air-conditioning units located on the roof of their premises.  
On August 14, 2015, Plaintiff arrived at the premises located at 11481 San Pablo Avenue in El 
Cerrito.  In route to access the air conditioning units, Plaintiff climbed the ladder and opened the 
roof hatch. The roof hatch did not remain in the locked position and fell back onto Plaintiff’s head 
as he was ascending the ladder to the roof.    
 
              Plaintiff alleges Defendants so carelessly and negligently owned, controlled, inspected, 
maintained, and cleaned the premises as to the allow an unreasonably dangerous condition to 
exist, namely a roof hatch that did not remain in the locked position. Plaintiff alleges the 
dangerous condition was known, or in the exercise of ordinary and reasonable care would have 
been known, to Defendants in adequate time for a reasonably prudent person to warn of the 
dangerous condition or make it safe. 
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Defendants’ Motion for Summary Judgment 
 
              Defendants move for summary judgment on the ground Plaintiff’s claim fails under the 
Privette doctrine.  Landowners are not liable for injuries to employees of subcontractors unless 
the landowners have performed some affirmative act or omission to cause the injury.  (Privette 
v. Superior Court (1993) 5 Cal.4th 689, 693 and SeaBright Ins. Co. v. US Airways, Inc. (2011) 
52 Cal.4th 590, 599.)   
 
                Plaintiff opposes the motion on the ground the Privette doctrine does not apply when 
“the landowner fails to warn the Plaintiff about a concealed hazard that is not in the specified 
area of the contract.”  Here, the Defendants, not the contractor, owned and controlled the roof 
hatch, which is not in specific workplace that is the subject of the contract.  Defendants failed to 
inspect and maintain the roof hatch, which caused Plaintiff’s injuries.  The Privette doctrine does 
not shield the landowner from liability when the landowner’s own negligent maintenance of the 
property caused injury to the plaintiff. 
 
 
Standard of Review 
 
                Summary judgment must be granted if all the papers and affidavits submitted, 
together with “all inferences reasonably deducible from the evidence” and uncontradicted by 
other inferences or evidence, show “there is no triable issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.” (Code Civ. Proc., § 437c, subd. 
(c).) (Property California SCJLW One Corp. v. Leamy (2018) 25 Cal.App.5th 1155, 1161-1162.) 
   
             The party moving for summary judgment carries both the burden of persuasion and the 
burden of production of evidence.  (Evid. Code §500; Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal. 4th 826, 850.)  A defendant moving for summary judgment “bears the burden of persuasion 
that ‘one or more elements of the ‘cause of action’ in question ‘cannot be established,’ or that 
‘there is a complete defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 
850.)  Alternatively, a defendant meets its burden by submitting evidence ‘that the plaintiff does 
not possess, and cannot reasonably obtain, needed evidence’ supporting an essential element 
of its claim.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855.)   
 
             “If the defendant fails to meet this initial burden [of production], it is unnecessary to 
examine the plaintiff's opposing evidence; the motion must be denied.” (Zoran Corp. v. 
Chen (2010) 185 Cal.App.4th 799, 805.) 
 
 
Defendants’ Initial Burden of Production 
 
 As noted by Defendants, the gravamen of Plaintiff’s claim is that Defendants negligently 
maintained the premises (roof hatch) in such a way that it contributed to or caused Plaintiff’s 
injuries.  “To establish liability on a negligence theory against an owner for injuries caused by a 
dangerous condition of the property, a plaintiff must prove duty, breach, causation, and 
damages. (Ortega v. Kmart Corp. (2001) 26 Cal.4th 1200, 1205.)”  (Hall v. Rockcliff Realtors 
(2013) 215 Cal.App.4th 1134, 1139.)      
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A. Defendants’ Duty as Landowners and Proprietors 

  
Defendants Norman Kinsey and Joan Kinsey (collectively “Kinsey”) purchased the building at 
11481 San Pablo Avenue in El Cerrito approximately 40 years ago.  (Plaintiff’s Additional 
Material Fact No. 35 and corresponding evidence.)  Kinsey are primary shareholders of NEK 
Insurance, Inc. and NEK Life Insurance Planning, Inc.  (Defendants UMF No. 3.) Defendants 
NEK Insurance, Inc. and NEK Life Insurance Planning, Inc. have been tenants at 11481 San 
Pablo Ave. for approximately 40 years.  (PAMF No. 36.)   
 
               Plaintiff Martini entered Defendants’ premises in the course and scope of his 
employment with Atlas Heating & Air Conditioning, whom Defendants had contracted with to 
provide repair and maintenance services to their air conditioning units. “Most employees who 
entered a landowner's premises during the course of their employment fell into the category of 
"business invitees" to whom the landowner owed a general duty of exercising reasonable care 
for their protection.”  (Walters v. Sloan (1977) 20 Cal.3d 199, 210.)   Courts have generally 
applied the invitee status to repairmen. (See 6 Witkin Sum. Cal. Law Torts § 1258.)   
 
            “A landowner ‘has an affirmative duty to exercise ordinary care to keep the premises in a 
reasonably safe condition, and therefore must inspect them or take other proper means to 
ascertain their condition. [Citation.][Citation.]’” (Salinas v. Martin (2008) 166 Cal.App.4th 404, 
412, internal quotation marks omitted.)  “[A]nd if a dangerous condition exists that would have 
been discovered by the exercise of reasonable care, [the landowner] has a duty to give 
adequate warning of or remedy it.”  (Staats v. Vintner's Golf Club, LLC (2018) 25 Cal.App.5th 
826, 833.)  However, “the owner is not liable for injury to an invitee resulting from a danger 
which was obvious or should have been observed in the exercise of reasonable care. 
[Citations.]" (Nigro v. West Foods of California (1963) 218 Cal.App.2d 567, 573.)  
 
             Moreover, the duty of a proprietor is equally clear. “‘It is the general rule that the 
proprietor of a store who knows of, or by the exercise of reasonable care could discover, an 
artificial condition upon his premises which he should foresee exposes his business visitors to 
an unreasonable risk, and who has no basis for believing that they will discover the condition or 
realize the risk involved, is under a duty to exercise ordinary care either to make the condition 
reasonably safe for their use or to give a warning adequate to enable them to avoid the harm.’ 
[Citations.]”  (Chance v. Lawry's, Inc. (1962) 58 Cal.2d 368, 373.)  
 
              “It is also the law that a business invitee is not obliged to make a critical examination of 
the surroundings he is about to enter, but on the contrary has the right to assume that those in 
charge have exercised due care in the matter of inspection, and have taken proper precautions 
for the safety of the patrons, and will use reasonable care in guarding him against injury.”  
(Chance v. Lawry's, Inc. (1962) 58 Cal.2d 368, 373-374.) 
 
 

B. Privette Doctrine   
 

            At common law, a person who hired an independent contractor generally was not liable 
to third parties for injuries caused by the contractor's negligence in performing the work. 
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(Privette v. Superior Court (1993) 5 Cal.4th 689, 693.)  “Central to this rule of nonliability was the 
recognition that a person who hired an independent contractor had 'no right of control as to the 
mode of doing the work contracted for.'  [Citations.]” (Ibid, p. 693.)  “The courts adopted the 
peculiar risk exception to the general rule of nonliability to ensure that innocent third parties 
injured by the negligence of an independent contractor hired by a landowner to do inherently 
dangerous work on the land would not have to depend on the contractor's solvency in order to 
receive compensation for the injuries.”  (Privette, supra at p. 694.)  “Gradually, the peculiar risk 
doctrine was expanded to allow the hired contractor's employees to seek recovery from the 
nonnegligent property owner for injuries caused by the negligent contractor. (Privette, supra at 
p. 696.)  California was among the minority of jurisdictions that had adopted this view.  
 
               Subsequently, California courts moved to the majority view when it decided Privette in 
1993.  In that case, Privette, a duplex owner, had hired a roofing company to install a new roof.  
An employee was injured when he fell off the ladder, while carrying a bucket of tar up to the 
roof.  The building owner, did not direct the work, was not negligent in the maintenance of the 
property and was not negligent in any other manner.  The California Supreme Court held, 
‘[W]hen the contractor's failure to provide safe working conditions results in injury to the 
contractor's employee, additional recovery from the person who hired the contractor--a 
nonnegligent party--advances no societal interest that is not already served by the workers' 
compensation system. Accordingly, we join the majority of jurisdictions in precluding such 
recovery under the doctrine of peculiar risk.” (Privette v. Superior Court (1993) 5 Cal.4th 689, 
692.)  “When, as here, the injuries resulting from an independent contractor's performance of 
inherently dangerous work are to an employee of the contractor, and thus subject to workers' 
compensation coverage, the doctrine of peculiar risk affords no basis for the employee to seek 
recovery of tort damages from the person who hired the contractor but did not cause the 
injuries.” (Privette v. Superior Court (1993) 5 Cal.4th 689, 702.)     
 
 

C. Privette Doctrine is Inapplicable 
 

            Defendants argue the Privette line of cases establishes that an independent contractor’s 
hirer presumptively delegates to that contractor its tort law duty to provide a safe place to work 
for the contractor’s employees.  (SeaBright Ins. Co. v. US Airways, Inc. (2011) 52 Cal.4th 590, 
599.) Here, NEK hirer Plaintiff’s employer, Atlas, to perform the necessary maintenance and 
repairs. (UMF No. 5.) NEK would not direct the employee’s activities any way.  (UMF No. 19.)  
“NEK did not provide any specific instruction, supervision, or direction to any representative of 
Atlas, including Plaintiff.” (UMF No. 20.)  All decisions regarding which equipment to use, which 
employees would be assigned, how to train its employees, including Plaintiff, was the 
responsibility of Atlas.  In other words, Defendants argues the tort duty to provide a safe work 
place was delegated to Atlas.   
 
            Plaintiff, on the other hand, argues the Defendant, not Atlas (the contractor) owned and 
controlled the roof hatch.  Defendants failed to inspect and maintain the roof hatch, which 
directly caused Plaintiff’s injuries.  Plaintiff’s injuries were not caused by the contractor’s failure 
to provide a safe workplace.  It is not the peculiar risk doctrine that makes the Defendants liable, 
but their own negligence.  By this motion, Defendants seek to relieve the negligent landowners 
of liability while imposing liability on the non-negligent contractor. 
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             “Privette and its progeny recognize a presumption that an independent contractor's hirer 
delegates to that contractor the responsibility to perform the specified work safely. The policy 
favoring ‘delegation of responsibility and assignment of liability’ is very ‘strong in this context’ 
[citation], and a hirer generally ‘has no duty to act to protect the [contractor's] employee when 
the contractor fails in that task …’ [citation.].”  (SeaBright Ins. Co. v. US Airways, Inc. (2011) 52 
Cal.4th 590, 601-602.) “By hiring an independent contractor, the hirer implicitly delegates to the 
contractor any tort law duty it owes to the contractor's employees to ensure the safety of the 
specific workplace that is the subject of the contract.” (SeaBright Ins. Co. v. US Airways, Inc. 
(2011) 52 Cal.4th 590, 594.)  
 
             The issue here, as raised by Plaintiff, is whether Defendants’ duty, as landowners, to 
maintain the roof hatch in a reasonable safe condition was implicitly delegated to Atlas, when 
Defendants contracted with Atlas to perform repairs and maintenance on the air conditioning 
units located on the rooftop.  The Court finds that Defendants have not established the duty was 
not delegated to Atlas.  
 
                Defendants rely on SeaBright, but the facts in the case at bar are quite different from 
those in SeaBright.  In that case, US Airways had hired an independent contractor to maintain 
and repair the conveyor.  The airline neither directed nor had its employees participate in the 
independent contractor’s work.  The plaintiff, an employee of the contractor, was injured while 
inspecting the luggage conveyor.  His arm got caught in its moving parts.  
 
                The plaintiff in SeaBright was injured on the very machinery his employer was 
contracted to repair and maintain.  Here, the roof hatch was not the subject of the contract nor is 
it “the specific workplace that is the subject of the contract.”  The air conditioning unit was 
located in a separate walled off area on the roof.  To access this area, a person has to access 
the roof and then go through a separate door.  (PAMF No. 42.)  Atlas’s contract only covered 
working on the air conditioning units.  (PAMF No. 43.)  Atlas was never contracted to inspect, 
maintain, or repair the roof hatch.  (PAMF No. 45.)   
 
                 The Supreme Court in SeaBright noted the holding in Kinsman v. Unocal Corp. 
(2005) 37 Cal.4th 659, 671, which stated the hirer of the contractor may be liable under certain 
circumstances. In Kinsman, the plaintiff, an employee of an independent contractor, sued the 
owner of an oil refinery, for injuries caused by exposure to asbestos. The Supreme Court 
concluded in Kinsman, “a landowner that hires an independent contractor may be liable to the 
contractor's employee if the following conditions are present: the landowner knew, or 
should have known, of a latent or concealed preexisting hazardous condition on its property, the 
contractor did not know and could not have reasonably discovered this hazardous condition, 
and the landowner failed to warn the contractor about this condition.” (Kinsman v. Unocal Corp. 
(2005) 37 Cal.4th 659, 664.)  
  
                   Here, Plaintiff argues Defendants knew or should have known of the hazard posed 
by the roof hatch. The Court in Kinsman put it this way: “A landowner cannot effectively delegate 
to the contractor responsibility for the safety of its employees if it fails to disclose critical 
information needed to fulfill that responsibility….” (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 
659, 674.)  “[T]he contractor was not being paid to inspect the premises generally, and therefore 
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the duty of general inspection could not be said to have been delegated to it. Under those 
circumstances, the landowner's failure to reasonably inspect the premises, when a hidden 
hazard leads directly to the employee's injury, may well result in liability.”  (Kinsman v. Unocal 
Corp. (2005) 37 Cal.4th 659, 678.)   
 
                Finally, Kinsman noted the holding in Markley v. Beagle (1967) 66 Cal.2d 951.  In that 
case, the plaintiff was injured when a railing along a mezzanine in a warehouse gave way and 
he fell to the floor below.  The plaintiff, an employee of an independent contractor engaged by 
the tenant who operated the restaurant, was headed to the roof to service the ventilating 
system.  “He was therefore a business invitee of the owners to whom they owed a duty of 
reasonable care.”  (Markley v. Beagle (1967) 66 Cal.2d 951, 955.)  The plaintiff sued the 
contractor and owners to recover damages for his injuries.   
 
              The Supreme Court in Markley held, “They [the owners] knew or should have known 
that he would use the mezzanine to get to the fan on the roof, and the jury could reasonably 
conclude that after the removal of the bins, the owners were negligent in failing to discover the 
dangerous condition of the railing and to either correct it or adequately warn plaintiff of it.”  
(Markley v. Beagle (1967) 66 Cal.2d 951, 955-956.) While Markley predated Privette, the 
Supreme Court in Kinsman noted that “Nothing in the Privette line of cases suggests that 
Markley is no longer good law.” (Kinsman v. Unocal Corp. (2005) 37 Cal.4th 659, 675.)   
   
 Plaintiff argued and the Court agrees, the facts in Markley are closely akin to the facts 
of this case.  Plaintiff was on Defendants’ premises to service the air conditioning units on the 
roof, and like the plaintiff in Markley, he encountered a hazard before reaching the subject of 
the contract.     
 
 
Plaintiff Submitted Evidence Sufficient to Raise a Triable Issue of Fact  
 
 Plaintiff submitted evidence that raises a triable issue of fact as to whether Defendants 
are independently liable for failing to maintain the roof hatch.  Plaintiff presented evidence that 
for a least 20 years before the incident, Defendants had not inspected or maintained the roof 
hatch.  (PAMF Nos. 37 and 38 and corresponding evidence.)  Plaintiff presented evidence that 
the Atlas contract only covered working on the air conditioning units.  (PAMF No. 44.)   
 
         Moreover, Atlas never contracted to or was asked to inspect, maintain or repair the roof 
hatch.  (PAMF Nos. 45 and 46.)  Finally, Plaintiff presented evidence that if a reasonable 
inspection of the roof hatch had been conducted, it would have identified the unsafe condition.  
(PAMF Nos. 49, Decl. of Zachary Moore, ¶10.)   
 
 
Defendants Failed to Meet Their Burden  
 
            “First, and generally, from commencement to conclusion, the party moving for summary 
judgment bears the burden of persuasion that there is no triable issue of material fact and that 
he is entitled to judgment as a matter of law.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 
826, 850.   A defendant moving for summary judgment “bears the burden of persuasion that 
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‘one or more elements of the ‘cause of action’ in question ‘cannot be established,’ or that ‘there 
is a complete defense’ thereto.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
Here, Defendants attempted to demonstrate Plaintiff cannot establish the element of “duty” in 
his cause of action.  Defendants argued any duty owed to Plaintiff by the landowner had been 
delegated to the contractor and the claim must fail under the Privette line of cases.  However, 
“The hirer as landowner may be independently liable to the contractor's employee, even if it 
does not retain control over the work, if: (1) it knows or reasonably should know of a concealed, 
preexisting hazardous condition on its premises; (2) the contractor does not know and could not 
reasonably ascertain the condition; and (3) the landowner fails to warn the contractor.” (Kinsman 
v. Unocal Corp. (2005) 37 Cal.4th 659, 675.)  
 
              Defendants have not establish there are no triable issues facts as to whether they, as 
landowners, are not independently liable to Plaintiff.  There are questions of fact as to whether 
Defendants knew or should have known the roof hatch was in a hazardous condition.  The 
motion for summary judgment, alternatively, summary adjudication, is therefore denied. 
  
Defendants’ Request for Judicial Notice 
 Defendants request the Court to take judicial notice of the following: 

1. Exhibit A—Complaint for Damages filed by Christopher Martini; 
2. Exhibit B—Complaint filed by Insurance Company of the West, Case No. C17-01498; 
3. Exhibit C—Answer to Complaint filed by Defendants; 
4. Exhibit D—Answer to Unverified Complaint, Case No. C17-01498 

 
Defendants’ unopposed request is granted.  The Court takes judicial notice of the existence of 
these documents, but not the truth of matters asserted therein. 
 
Defendants’ Objection to Declaration of Zachary M. Moore 

1. Objection 1, Page 2, ¶5—Overruled. 
2. Objection 2, Page 2 ¶6—Overruled. 
3. Objection 3, Page 2, ¶7—Overruled. 
4. Objection 4, Page 3, ¶8—Sustained in part.  Sustained as to the conclusion the subject 

roof hatch was in an unsafe condition.  Lacks foundation. Lacks personal knowledge.  
Declarant did inspect the actual gas springs. 

5. Objection 5, Page 3, ¶9—Sustained in part.  Sustained as to the opinion the hatch cover 
gas spring failed as they were not maintained or in good working order.  Lacks 
foundation, lacks personal knowledge and speculative. 

6. Objection 6, Page 4, ¶10—Overruled. 
7. Objection 7, Page 5, ¶11—Sustained.  Lacks foundation, lacks personal knowledge, and 

speculative.  Actual springs were not inspected. 
8. Objection 8, Exhibit B—Overruled. 
9. Objection 9, Exhibit C—Overruled. 
10. Objection 10, Exhibit D—Overruled. 
11. Objection 11, Exhibit E—Overruled. 
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 3.  TIME:  9:00   CASE#: MSC17-01338 
CASE NAME: MARTINI VS. NEK INS. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

  

 4.  TIME:  9:00   CASE#: MSC17-01431 
CASE NAME: NORTH RICHMOND VS. BNSF RAILWAY 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY NORTH RICHMOND PROPERTIES 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-02443 
CASE NAME: MAES VS. CSAA INSURANCE 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY SOCORRA MAES 
* TENTATIVE RULING: * 
 
 Plaintiff Socorra Maes’ (“Plaintiff”) motion for leave to amend is granted.   

SUMMARY OF THE CASE 

 In or about October 2015, Plaintiff contacted Defendant Derrick Mapp (“Mapp”), 
an employee and agent of Defendant CSAA Insurance Exchange (“CSAA”) for the purpose of 
insuring her personal property.  That personal property included expensive jewelry.  During a 
meeting on or about October 20, 2015, Plaintiff met with Mapp and explained to him that she 
wished to purchase insurance to protect her personal property, and she specifically mentioned 
individual jewelry items she wished to protect.  (First Amended Complaint (“FAC”), paragraph 6) 

 Mapp informed Plaintiff about a CSAA insurance policy that Mapp represented would 
completely cover Plaintiff’s property, inclusive of the jewelry items.  Mapp stated to Plaintiff that 
her jewelry items would be fully covered under the insurance policy.  The proposed policy had a 
stated limit of approximately $65,000.  (FAC, paragraph 7)   

 Based on Mapp’s representations that her property, including her individual jewelry 
items, would be fully covered under the proposed insurance policy, Plaintiff purchased an 
insurance policy from CSAA, through Mapp, on October 20, 2015.  (FAC, paragraph 8)   
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 Plaintiff subsequently made timely payments for her insurance premium.  
(FAC, paragraph 9) 

 In early April 2016, Plaintiff’s residence was burglarized.  Plaintiff filed a police report 
and also filed a claim with CSAA for her stolen property.  (FAC, paragraph 10)   

 CSAA investigated the claim.  Plaintiff cooperated fully with the investigation.  CSAA 
informed Plaintiff that there was a sub-limit within the policy she had purchased, which limited 
payments for jewelry.  The sub-limit was a small fraction of the value of the jewelry that was 
stolen.  This was the first time that Plaintiff was informed of any sub-limit or any limitation for 
reimbursement for the loss of her jewelry.  The assertion by CSAA that there was a sub-limit 
applicable to jewelry contradicted the express statements by Mapp.  (FAC, paragraph 11) 

 CSAA also purported to investigate the circumstances of Plaintiff’s October 2015 
purchase of the insurance policy.  On information and belief, Mapp made statements during that 
investigation, wherein he admitted that he had misrepresented the CSAA policy and its 
coverage for her individual jewelry items.  (FAC, paragraph 12) 

 Nonetheless, CSAA refused to pay Plaintiff the full value of her stolen property.  
(FAC, paragraph 13) 

 Plaintiff’s total loss as a result of the burglary, including the appraised value of the 
jewelry, was in excess of the $65,000 policy limit.  CSAA only offered to pay approximately 
$28,000.  

 On December 13, 2017, Plaintiff filed her Complaint.  A First Amended Complaint 
was filed on January 31, 2018.  It alleged four causes of action:  (1) breach of contract 
against CSAA and Mapp; (2) promissory estoppel against CSAA and Mapp; (3) professional 
negligence against Mapp, and (4) breach of the implied covenant of good faith and fair dealing 
(against CSAA).     

 On May 29, 2018, Plaintiff dismissed the first cause of action for breach of contract 
against Mapp only with prejudice.  See Request for Dismissal, filed May 29, 2018 (attached as 
Exhibit 2 to the Declaration of Alyssa Dang (“Dang Decl.”)) 

 Both parties have answered, and discovery has begun in earnest.  See Dang Decl., 
paragraph 6.  A trial date has been set for January 27, 2020. 

THE MOTION AT ISSUE 

 Plaintiff seeks to amend her FAC as follows:   

 1. To add Triple A of Northern California, Nevada and Utah, as a new Defendant:  
In the FAC, Mapp is alleged to be the employee and/or agent of CSAA.  However, Plaintiff 
contends that she discovered during the deposition of Map and Jennifer Goins (“Goins”), the 
claims adjuster for Triple A, that Mapp is not an employee/agent for CSAA but rather for Triple 
A.  Plaintiff wishes to add Triple A as a Defendant to the lawsuit under a respondeat superior 
theory.  See Second Amended Complaint (“SAC”), paragraphs 2, 3, 4, 7, 8, 9, 11, 12, 14, 16 
and causes of action for breach of contract (first cause of action); promissory estoppel (second 
cause of action) and negligence (third cause of action).   
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 The court is confused as to whether Plaintiff intends to add Triple A to the fourth cause 
of action for breach of the implied covenant of good faith and fair dealing, as the cause of action 
is currently pled only against CSAA.  For the purpose of this motion, the court has considered 
amendment #1 to apply only to the first three causes of action.    

 2. To add facts regarding Triple A’s liability for failure to hire and train competent 
employees since Mapp failed to separately schedule Plaintiff’s jewelry.  See SAC, paragraphs 2, 
3, 4, 7, 8, 9, 11, 12, 14, 29, 30, 31, 32, 33 34, 35, 36 (negligence cause of action) 

 3. To add facts regarding CSAA’s wrongful conduct.  Specifically, Plaintiff wants to 
add facts to the fourth cause of action for breach of the implied covenant of good faith and fair 
dealing to show that CSAA lost, destroyed or never preserved key evidence in the investigation 
of Plaintiff’s claim in order to avoid paying Plaintiff the full amount of the policy.  See SAC, 
paragraphs 2, 3, 4, 7, 8, 9, 11, 12, 14, 40, 41, 42.   

 4. To add the specific economic loss 

 After the deposition of Triple A’s adjuster, Goins, Plaintiff states that she can calculate 
the shortfall to her in terms of insurance coverage for her lost jewelry.  That amount is 
$35,042.36.  See Declaration of David Chen (“Chen Decl.”), paragraph 7.  The specific amount 
is pled in the SAC.  

 Triple A did not file any opposition to this motion.  Defendant Mapp filed an opposition, 
and Defendant CSAA filed a “Response.”  CSAA’s responds to the proposed SAC by noting that 
it “disagrees” with the new facts alleged and believes them to be unnecessary.  However, with 
that said, CSAA has “no objection” to the amendments.  (Response, page 2, lines 16-17) 

 Mapp makes three arguments in opposition:  (1) Plaintiff’s motion is based on the flawed 
premise of newly discovered facts; (2) Plaintiff cannot satisfy the burden of Rule of Court 
3.1324(b) and (3) Mapp would be prejudiced by the amendment, which adds back in the cause 
of action for breach of contract against him since it was already dismissed with prejudice.   

 With respect to the first argument, Mapp contends that Plaintiff has known for some time 
that his representation in this case was being provided by Triple A; hence, Plaintiff knew, or 
should have known. that Mapp was employed by Triple A and not CSAA.  Plaintiff has also 
known about Mapp’s alleged failure to correctly write the policy to cover the jewelry items since 
her claim was limited to $2,500 for those items.  Hence, Mapp contends that Plaintiff has also 
known the legal theory of negligent failure to hire and train since the beginning of her case. 

 However, a motion to amend does not require new or different facts.  Motions for leave 
to amend are directed to the sound discretion of the judge:  “The court may, in furtherance of 
justice, and on any terms as may be proper, allow a party to amend any pleading. . .”  See CCP 
Section 473(a)(1).  The court’s discretion will usually be exercised liberally to permit amendment 
of the pleadings.  See Nestle v. Santa Monica (1972) 6 Cal.3d 920, 939; Mabie v. Hyatt (1998) 
61 Cal.App.4th 581, 596.  The policy favoring amendment is so strong that it is a rare case in 
which denial of leave to amend can be justified.  See Douglas v. Superior Court (1989) 215 
Cal.App.3d 155, 158.      

 There are few limits to the policy of liberality, but amendments can be denied where (1) 
they are not brought in good faith; (2) there is unjustified delay, which prejudices the opposite 
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side, or (3) they are futile.  See Saliter v. Pierce Brothers Mortuary (1978) 81 Cal.App.3d 292, 
296; Howard v. County of San Diego (2010) 184 Cal.App.4th 1422, 1428 (“Leave to amend 
should be denied only where the facts are not disputed, and the nature of plaintiff’s claim is 
clear, but under substantive law, no liability exists and no amendment would change the result.”) 

 The amendment to add Triple A falls into none of the limitations, and Triple A may be 
added to the first three causes of action.   

 As to whether Plaintiff has fulfilled the requirements of CRC 3.1324(b), Mapp contends 
that the second, third and fourth elements are not met.  CRC 3.1324(b) provides, a motion for 
leave to amend must be accompanied by a declaration containing the following information:  (1) 
the effect of the amendment; (2) why the amendment is necessary and proper; (3) when the 
facts giving rise to the amended allegations were discovered, and (4) the reasons why the 
request for amendment was not made earlier.  Specifically, Mapp contends that the declaration 
of counsel for Plaintiff does explain why he did not discover the “new” facts sooner or plead the 
claim for failure to train or supervise Mapp in the FAC.   

 However, Plaintiff’s counsel, David Wei Chen, Esq. (“Chen”), addresses all four 
requirements in his declaration.  See Chen Decl., paragraphs 3, 5, 6, 8, 9.  Additionally, as set 
out above, there is no requirement of new facts for leave to amend a pleading. 

 As to the third argument regarding adding “back in” the claim for breach of contract 
against Mapp, which had previously been dismissed with prejudice, this argument is well taken.  
Plaintiff does not address this amendment at all; however, the SAC does contain a breach of 
contract claim against Mapp.  That amendment is disallowed. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-00404 
CASE NAME: IDS PROPERTY VS. PASSUT 
HEARING ON MOTION FOR ORDER VACATING ENTRY OF DISMISSAL 
FILED BY IDS PROPERTY CASUALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Granted.  CMC set for June 12, 2019 in Dept. 33 at 8:30 AM. 

 

  

 7.  TIME:  9:00   CASE#: MSC18-01253 
CASE NAME: HATLEY VS. MULLAN 
HEARING ON MOTION TO ALLOW INSPECTION OF SCHNAUZER & DNA TEST 
FILED BY LARENA HATLEY, CHANCE DANIELS 
* TENTATIVE RULING: * 
 
Withdrawn per fax of moving party. 
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 8.  TIME:  9:00   CASE#: MSC19-00344 
CASE NAME: LEON VS. GIANOLI 
HEARING ON MOTION FOR SANCTIONS 
FILED BY BONNIE GIANOLI 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 9.  TIME:  9:00   CASE#: MSC19-00574 
CASE NAME: DORA BASSETT VS. BANK OF AMERICA 
SPECIAL SET HEARING ON: PRELIMINARY INJUNCTION 
SET BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Continued to 5/23/19 at 9:00 am per fax of counsel. 

 

  

10.  TIME:  9:00   CASE#: MSN19-0474 
CASE NAME: MA VS. CHAN 
HEARING ON OSC RE: WHY ORDER OF SALE OF DWELLING 
SHOULD NOT BE MADE 
* TENTATIVE RULING: * 
 
Off calendar per Joint Stipulation.  Case is settled per Stipulation.  Counsel to file a Dismissal 
within 90 days. 

 

 

 


